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Climate Change Nuisance Lawsuits: 

Many Causes, Many Claims 

Courts as Battlefields in Climate Fights 

Erosion of the shoreline in Kivalina, Alaska, has led to a closely watched climate-change lawsuit.  

 

By JOHN SCHWARTZ 

Published: January 26, 2010  

http://topics.nytimes.com/top/reference/timestopics/people/s/john_schwartz/index.html?inline=nyt-per






https://www.youtube.com/watch?v=Xyck518Wbg4


The Big Three Federal Common 

Law Tort Actions 

• Connecticut v. AEP (2d Cir.) 

– Eight AGs sued five power companies 

– U.S. Supreme Court ruled that federal common law nuisance 

claims were displaced by Clean Air Act 

 

• Comer  v. Murphy Oil Co. (5th Cir.) 

– Class action suit for Katrina property damages 

– Targets oil, coal, chemical and insurance companies 

– Fifth Circuit dismissed in very odd fashion; district court 

dismissed re-filed complaint and Fifth Circuit has upheld the 

second dismissal 

 

• Native Village of Kivalina v. Exxon Mobil (9th Cir.) 

– District court in California dismissed as political question 

– Ninth Circuit dismissed on displacement grounds as well 



Climate Change Liability -- Key 

Thoughts and Themes 

 

• Should fate of nuisance suits differ?  

– Relief sought (injunctions vs. damages)? 

– Claims and harms alleged? 

– Types of plaintiffs bringing claims? 

 

• The battle to get into court is different than the battle within the court 

– Causation 

– Effectiveness of remedy 

 



The Challenge of Causation – Proving the 

Link 





Extreme weather events that arose 

partially from anthropogenic climate 

change: 



• Tallies emissions back 

to 1882 

 

• Claims about 5 percent 

of historical global 

carbon emissions from 

Exxon  

 

• Alleges most releases 

occurred after climate 

concerns first raised 

 

The Critical Translation Point – 

Attribution of Harm 





Current Directions and Next Steps in 

Climate Change Litigation 

 

• State law claims and 

lawsuits 

 

• Public trust doctrine 

lawsuits 

 

• Transnational litigation 

claims 

 

 



State law tort actions 

• Currently have tort actions underway in California, New York, 

Colorado, Washington state, and Rhode Island 

 

• Conflicting district court opinions in California 

– City of Oakland v. BP:  claims governed by federal common law, 

but federal common law displaced 

– County of San Mateo v. Chevron Corp.:  claims governed by 

state law because federal law  

 

• City of New York v. Exxon Corp. – dismissed on grounds similar to 

Oakland.  On appeal to 2d Circuit (but remember AEP). 

 

• Appeals underway to Ninth Circuit and Second Circuits; U.S. 

Supreme Court review possible 



Public Trust Litigation 

• Public trust doctrine – government 

holds certain responsibilities in trust 

to the public that are inalienable 

– Deep roots in common law 

– Typically applied to water 

bodies, but extended to air in 

some states 

 

• Our Children’s Trust project 

Juliana v. United States (D. Ore. 2018) – discovery now underway 

after repeated mandamus motions by U.S. denied by Ninth Circuit 

and U.S. Supreme Court 

 



Transnational Torts:  The Chevron 

Ecuador Saga 
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